STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
THE ANGELUS, | NC.,
Petiti oner,
CASE NO. 91-6193

VS.

DEPARTMENT OF HEALTH AND
REHABI LI TATI VE SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the above-styled matter was heard before the D vision
of Admi nistrative Hearings by its duly designated Hearing Oficer, Daniel M
Kil bride, on January 22, 1992, in Hudson, Florida. The follow ng appearances
were entered:

APPEARANCES

For Petitioner: Stephen C. Booth, Esg.
7510 Ri dge Road
Port Richey, FL 34668

For Respondent: Thomas W Caufman, Esq.
701 94th Avenue North
St. Petersburg, FL 33702

STATEMENT OF THE | SSUES

VWet her the Departnent of Health and Rehabilitative Services ("DHRS") is
aut horized to deny re-licensure to Angelus Country G oup Hone | and Angel us
Country Group Honme Il on the basis that it was inprovidently granted and shoul d
have been licensed as a "residential habilitation center”, as defined in Section
393.063(39), Florida Statutes.

PRELI M NARY STATEMENT

Prior to April 1, 1991, The Angelus tinely filed an application for the re-
licensure for two group honmes which it owns and operates in Pasco County,
Florida, the Angelus Country Goup Home | and Il. The Departnent determn ned
that the facilities were operating as a residential habilitation center,
pursuant to Chapter 393, Florida Statutes, and denied re-licensure as a group
hone. On April 11, 1991, The Angelus tinely filed a request for a hearing under
Section 120.57(1), Florida Statutes. This matter was referred to the D vision
of Adm nistrative Hearings on Septenber 25, 1991. After tine for discovery and
a conti nuance requested by the parties, the formal hearing was held in a
conference roomat the facility, in order to permt the Hearing Oficer an
opportunity to view the site.



At the hearing the Petitioner called nine wtnesses, John C. Viverito,
M D., Marie Areni awski, Pauline Shaver, Director of The Angel us, Frederick
Lowdnes, Zoni ng Admi nistrator for Pasco County, Jack Green, John G ogg, Caroline
CGeorge, Raynmond McC usi k, Ann Ahern, and offered four exhibits in evidence. HRS
called three witnesses, Robert Cal houn, Kingsley Ross, Assistant Secretary for
Devel opnental Services, Leslie W Leach, Jr., as an expert w tness, and offered
one exhibit in evidence.

Both parties agreed to file proposed findings of fact and concl usi ons of
law within 20 days of the filing of the transcript. A copy of the transcript of
t he proceedings was filed with the Cerk of the Division on May 18, 1992,
however; Petitioner filed its proposals on March 24, 1992, and the Depart nent
filed its proposals on March 16, 1992. In addition, the Departnent filed a
Motion for an Order Relinquishing Jurisdiction to the Departnent al so on March
16, 1992. Petitioner filed its Response to Respondent's Mdtion on March 24,
1992. After careful consideration, the Respondent's Mtion for an O der
Rel i nqui shing Jurisdiction is DENIED on the grounds that are set forth in the
body of this Recommended Order. The proposed findings of fact submtted by the
parti es have been given careful consideration, and relevant facts have been
i ncor porated where supported by conpetent evidence. M specific rulings on
proposed findings are addressed in the Appendi x attached to this order

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT

1. Petitioner, The Angelus, Inc., is a nonprofit corporation organized and
exi sting under the laws of the State of Florida.

2. Petitioner serves devel opnentally disabled clients ranging fromage six
to fifty-three, who suffer fromsuch disabilities as cerebral palsy and spina
bifida. The clients at The Angelus are profoundly disabled and are conpletely
unable to care for thenselves and are totally dependent upon the services and
care provided by others. Al are confined to a wheel chair, are non-verbal and
sonme are blind, deaf and/or mentally retarded.

3. The Angelus operates a residential facility and a day program on
seventeen (17) acres of wooded property it owns just east of Hudson, in Pasco
County, Florida.

4. On the property, the day programis operated out of a |arge day program
center, which is housed in a 5,000 sq. ft. building. The facility also includes
a go-cart track and swi nmming pool. The day programclients conmute to the
property. Although the routine at The Angelus is not structured and the staff
are not |icensed professionals that are capable of treating, diagnosing or
rehabilitating the children, training in activities of daily living (ADL)
skills, habilitation and recreation takes place at the facility. Each client
has an approved habilitation plan, as required by HRS, but individualized
eval uati on and pl anning do not take place.

5. In addition, there are presently two individual hones which are
designed to accommpdate ten residents each. Each home is presently at capacity,
with a waiting list. Each house is an independent functioning hone with a
kitchen and living/ TV area and shared bedroom arrangenment. Al though the
children are unrelated, they live together and function as a famly. The homnes



are located within fifty feet of each other and are connected by a sidewal k.
Staff provides 24 hour supervision in shifts at the hones.

6. The entire Angel us conpl ex operates under the same adm nistration which
oversees the day program and the residential homes.

7. The first house, at the current |ocation, was determ ned to be and
licensed as a group home by HRS in 1984, and the second honme was built and
licensed in 1987. The |icense of each group hone has been renewed annual |y
since that date.

8. Prior to April 1, 1991, The Angelus tinely filed an application for re-
licensure for the two group hones which it operates.

9. Under a group hone license, the licensee is permtted to house 4 to 15
persons in each hone.

10. Al though inspection of the homes showed only m nor discrepancies, the
district staff of the Departnment determi ned that the facilities were operating
as a "residential habilitation center" and seeks to deny re-licensure as a group
hore.

11. A residential habilitation center is a comunity residential facility
with a clearly defined m ssion and can house not |ess than nine residents with
no maxi mum nunber .

12. Large group honmes and snall residential habitation centers have
over | appi ng goal s and obj ecti ves.

13. The Angelus, in its current configuration, nmeets both the
qualifications of a residential habitation center or as a group honme. One of
the Departnent's concerns is that since the homes are | ocated on 17 wooded acres
and are not in a urban area they are not in a comunity setting.

14. The Angelus is in conpliance with Pasco County zoning codes and is
classified as a group hone.

15. There are nany prospective residents who are waiting to live at the
Angel us, and there is a conmunity need for additional facilities for
devel opnental | y di sabl ed persons.

16. The care provided by The Angelus Goup Honme | and The Angel us G oup
Hone Il nmeets the standards and criteria of a group hone as defined by statute
and shoul d be renewed.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding, and the parties thereto, pursuant to
subsections 120.57(1) and 120.60, Florida Statutes.

18. The Devel opnmental Services programof the Department of HRS is
responsi ble for the licensure of residential facilities which serve the
Departnment' s devel opnental ly disabled clients. Chapter 393, Florida Statutes;

19. Al of the Angelus residents are Departnent clients who suffer from
devel opnental disabilities as defined in Section 393.063(11), Florida Statutes.



20. The Departnment is authorized to determi ne the nmaxi mum nunber of
clients a facility may accomobdate based on the size of the physical facility in
accordance with applicable standards. Section 10F-6.002, Florida Adm nistrative
Code.

21. The licensed capacity of a facility is limted dependi ng on whet her
the facility is classified as a "group home" or a "residential habilitation
center." The Departnent may not |icense new residential habilitation centers or
i ncrease the licensed capacity of an existing residential habilitation center
Section 393.063(11), Florida Statutes, but it nmay continue to |icense new group
hones.

22. Section 393.063(25), Florida Statutes, defines a "group honme facility"
as .a residential facility which provides a famly living environment
i ncl udi ng supervision and care necessary to neet the physical, enotional, and
soci al needs of its residents. "

23. Section 393.063(39), Florida Statutes, defines "residential
habilitation center” as " .a comunity residential facility operated
primarily for the diagnosis, treatnment, habilitation or rehabilitation of its
residents, which facility provides, in a structured residential setting,

i ndi vidual i zed continuing eval uation, planning, 24 hour supervision, and
coordi nation and integration of health or rehabilitative services to help each
resi dent reach his maxi num functioning capabilities. "

24. Section 393.063(27), Florida Statutes, defines habilitation as ". .
.the process by which a client is assisted to acquire and maintain those life
skills which enable himto cope nore effectively with the demands of his
condition and environnment and to raise the |level of his physical, nmental, and
social efficiency. It includes, but is not limted to, prograns of fornal
structured education and treatnent."”

25. @Goup honme facility standards are contained in Section 10F-6.0I0
Florida Adm nistrati ve Code, and residential habilitation center standards are
contained in Section 10F-6.011, Florida Adm nistrative Code.

26. The Chapter 393 definitions of "group hone" and "residenti al
habilitation center” are simlar. Both a group honme and a residential
habilitation center are residential facilities which provide supervision and
care for residents. Likew se, Chapter 10F-6, Florida Adm nistrative Code
licensure standards for group homes and residential habilitation centers are
simlar, although not identical. The licensure standards for both types of
facilities require a safe physical facility and a qualified staff which hel ps
clients develop appropriate skills in a honelike atnosphere. Section 10F-
6.011(5)(g)1 and Section 10F-6.010(5)(g)1., Florida Adm nistrative Code.

27. Although the definition of "group home" and "residential habilitation
center” do not provide a ready nmeans of distinction, the Florida |egislature has
provi ded some gui dance for the Departnment in its findings and statenent of
intent. The legislature seeks to place developnentally disabled clients in
residential settings other than large institutions and to allow individuals to
achieve their greatest potential for productivity. The Departnent is charged
with redirecting clients frominstitutional environments into comunity based
residential services. Section 343.062, Florida Statutes. The general trend in
the area of devel opnental disabilities is to break up large institutions and
nove devel opnental |y disabled adults into conmunities to achieve |lives as cl ose



to normal as possible. This does not nean however, that the Department in its
zeal to carry out this expression of legislative intent can ignore the rights of
existing residential facilities and sinply deny an application for renewal of an
exi sting license holder and reclassify such facilities because of its perceived
| egislative directive or because of prior Departnment actions at the tine of the
original issuance of the |icense.

28. The Departnent's reliance on State ex rel. Railroad Conm ssioners v.
Atl antic Coast Line Railroad Conpany, 54 So. 394, at 397. (Fla. 1910) and
Daniel v. Florida State Turnpi ke Authority, 213 So.2d 585 (Fla. 1968), is
m spl aced for two reasons.

29. First, the actions of HRS, at the District level, leading up to its
decision to deny the Petitioner's application for the renewal of its two group
hone |icenses is "proposed agency action" and is therefore prelimnary, and not
final. Petitioner's request for a formal adm nistrative hearing is not an
appeal which would render the hearing a review of action already taken by the
Departnent, and would therefore be entitled to great weight. This hearing,
conducted in accordance with Sections 120.60 and 120.57(1), Florida Statutes, is
a de novo proceeding intended to formul ate agency policy. Florida Departnent of
Transportation v. J.WC. Co., 396 So.2d 778, 786-87, (Fla. 1st DCA 1981);
Beverly Enterprises v. HRS, 573 So.2d 19, 23 (Fla. 1st DCA 1990). See MDonal d
v. Departnment of Banking and Fi nance, 346 So.2d 569, 584 (Fla. 1st DCA 1977).

30. Second, The Angelus has denpnstrated that it possessed the statutory
prerequisites for licensure as a group hone for the Angelus Country G oup Home |
in 1984, and yearly thereafter, and for the Angelus Country G oup Honme Il in
1987, and yearly thereafter. Petitioner is entitled to renewal of its group
hone |icenses as a matter of right if it conplies with the renewal requirenments
of the statute, and unless the Departnent files an adm nistrative conpl aint and
can prove a violation of Section 393.0673(1), Florida Statutes, and the rules
promul gat ed pursuant thereto. Refusal to renew a |icense cannot be used as a
substitute for a license revocation proceeding. Dublin v. Department of Business
Regul ati on, 262 So.2d 273, 274 (Fla. 1st DCA 1972). Accord Vocelle v. Riddell,
119 So.2d 809 (Fla. 2d DCA 1960); WIlson v. Pest Control Comin of Florida, 199
So.2d 777 (Fla. 4th DCA 1967); Bank of Credit v. Lewis, 570 So.2d 383 (Fla. 1st
DCA 1990) .

31. Therefore, the Departnment has the burden to prove by a preponderance
of the evidence that the Petitioner has conmitted a violation of Section
393. 0673, Florida Statutes, in order for the Departnent to seek to "deny,
revoke, or suspend a license or inpose an adm nistrative fine." See Addi ngton
v. Texas, 441 U S. 426 (1979).

32. The Departnment has failed to prove by a preponderance of evidence that
The Angelus failed to neet the standards for group hone facilities, as set forth
in Rule 10F-6.010, Florida Adm nistrative Code. |In fact the testinony
denonstrated that the care provided by The Angel us neets or exceeds the
standards for a group hone. Although the Departnent nay now desire the two
group hones be classified as a single "residential habilitation center,” the
time to do so was in 1987. Today, as defined in Section 393.063(25), Florida
Statutes, The Angelus functions well as a cluster of group hones and neets the
mandat e of the |egislature. Accordingly, The Angelus is properly classified as
two group homes, and the license for the Angelus Country Goup Home | and Il be
renewed.



RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOMVENDED t hat The Angel us petition for a renewal of its group hone
licenses for the Angelus Group Hone | and Il be GRANTED

DONE AND ENTERED this _ 19  day of My, 1992, in Tall ahassee, Leon County,
Fl ori da.

DANIEL M Kl LBRI DE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Adm nistrative Hearings
this _ 19  day of My, 1992.
APPENDI X

The followi ng constitutes ny specific rulings, in accordance with section
120.59, Florida Statutes, on findings of fact submtted by the parties.

Petitioner's proposed findings of fact.

Accepted in substance: paragraphs 1, 2, 3, 4, 5, 8, 9, 10, 11, 12, 14, 15
17, 21, 22, 24

Rej ected as irrel evant or as a conclusion: paragraphs 6, 7, 13, 15, 20, 23,
25, 26.

Rej ected as not proven by a preponderance of the evidence: paragraphs 18,
19

Respondent' s proposed findings of fact.

Accepted in substance: paragraphs 1, 3, 4, 5, 6, 7, 8 9(in part), 10, 12,
13, 14, 15, 16, 17.

Rej ected as irrel evant: paragraph 11, 18, 20.

Rej ected as not proven by clear and convinci ng evidence: paragraph 9 (in
part: only two clients share a bedroom, 19.
COPI ES FURN SHED:
St ephen C. Boot h, Esq.

510 Ri dge Road
Port Richey, FL 34668



Thomas W Cauf man, Esquire

Department of Health and
Rehabilitative Services

District 5 Legal Ofice

11351 U nerton Rd.

Largo, FL 34648

Sam Power, Agency Cerk

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahassee, FL 32399-0700

John Slye, Esquire

CGener al Counsel

Department of Health and
Rehabilitative Services

1323 W newood Bl vd.

Tal | ahassee, FL 32399-0700

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
final order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the final order in this case.



